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In the Supreme Court of the State of Idaho 
HEATHER G. BROWN, 
Plaintiff-Respondent, 
v. 
MICHAEL L. BROWN, 
Defendant-Appellant. 
ORDER GRANTING MOTION TO 
AUGMENT 
Supreme Court Docket No. 41483-2013 
Kootenai County No. 2010-4386 
A MOTION TO AUGMENT was filed by counsel for Respondent on December 23, 2013. 
Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Respondent's MOTION TO AUGMENT be, and hereby is, 
GRANTED and the augmentation record shall include the documents listed below, file stamped · 
copies of which accompanied this Motion: 
1. Motion to Dismiss, file-stamped September 3, 2013; and 
2. Affidavit Re: ;otion to Dismiss, file-stamped September 3, 2013. 
DATED this _L day of January, 2014. 
cc: Counsel of Record 
For the Supreme Court 
J 
Stephen W. Kenyon, Clerk 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
HEATHER G. BROWN, 
CASE NO. CV-10-4386 
Plaintiff/Respondent, 
MOTION TO DISMISS 
vs. 
MICHAEL L. BROWN, 
Defendant/Appellant. 
COMES NOW, the Respondent, HEATHER G. BROWN, by and through 
Jennifer K. Brumley of the law firm of AMENDOLA DOTY & BRUMLEY, 
PLLC, her attorneys of record, and pursuant to I. C. Section 83(e) 
and (s), hereby respectfully moves the Court for an Order 
dismissing the above entitled appeal upon the grounds that this 
matter was not timely filed. 
Idaho Rule of Civil Procedure 83(e) provides that an appeal 
must be filed "within 42 days after entry of the judgment or 
MOTION FOR DISMISSAL - 1 
F:\DATA\CLIENTS\Brown, Heather\Appeal\Dismissal Motion.wpd 
OR\G\rJAL 
order.". The Decree of Divorce was entered on June 14, 2013. The 
Notice of Appeal was fax filed at 5:08 p.m. on July 26, 2013, and 
entered by the Clerk on July 29, 2013. The date the Clerk accepted 
and entered the appeal as filed was 45 days after the entry of the 
Decree. 
If an appeal is not timely filed the Court lacks jurisdiction 
to hear the appeal. Bower v. Mabey, 119 Idaho 922, 811 P.2d 847 
(Ct. App. 1991). Idaho Rule of Civil Procedure 83(s) states that 
failure to physically file a notice of appeal within the time 
limits "shall cause automatic dismissal of such appeal upon motion 
of any party, or upon initiative of the district court." 
The Clerk is charged with officially accepting and entering, 
via date stamp, various pleadings when they are filed. Idaho Rule 
of Civil Procedure 5 (3) states in reference to fax filings that 
"filings may be made to the court only during the normal working 
hours of the clerk and only if there is a facsimile machine in the 
office of the filing clerk of the court. In Cather v. Kelso v. 
Western Mortgage Loan Corporation, 103 Idaho 684, 652 P.2d 188 
(1982) the Idaho Supreme Court looked at the definition of when 
something is "filed" and discussed former laws governing county 
offices requiring they be open from 9:00 a.m. to 5:00 p.m. Later 
the legislature provided that county commissioners prescribe the 
days and hours of operation. Id. At 688, 192. This court is aware 
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that the Kootenai County clerks office closes for business at 5:00 
p.m. 
In State v. Ciccone, 150 Idaho 246 P.3d 958 (2010) the Supreme 
Court reviewed whether or not an appeal had been timely filed. The 
Court looked to the rules of civil procedure pursuant to the 
direction of I.C.R. 49(c) that states criminal appeals are filed in 
a manner provided by civil actions. For a judgment to take effect, 
its entry "a procedural mechanism that protects the public's 
interest in accessability, administrative efficiency, and 
consistency" is required. Id. at 306, 959. The Court continues 
stating "the placing of the clerk's file stamp on the judgment 
constitutes the entry of the judgment; and the judgment is not 
effective before such entry. Thus, in order to be effective, a 
judgment must be file stamped by the Clerk of the Court. The stamp 
contains administrative information including the date, hour and 
minute at which the document is filed, I.R.C.P. 5(d) and (e) and 
the date evidenced by the filing stamps serves as a reference point 
from which to calculate the 42-day period for appeal." Id. at 307, 
960. 
The Appellant did not file a timely appeal. The date that the 
appeal was to be filed by was July 26, 2013. The appeal was filed 
after close of business on July 26, 2013, and not entered by the 
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Clerk until July 29, 2013. 
dismissed. 
For this reason the appeal should be 
The Appellant claims he did not have notice that the Decree 
had been entered. First, the Appellant's attorney received a fax 
from Respondent's counsel's office on June 6, 2013, asking that he 
review the Decree and attached exhibits and that it would be filed 
on Monday, June 10, 2013, unless counsel heard from him. See 
attached Exhibit A. The Decree was subsequently sent to the Judge 
and entered on June 14, 2013. The Appellant claims that the fax 
number on the certificate of service was incorrect and he did not 
receive the Decree of Divorce. It is correct that the fax number 
on the certificate of service was not the Appellant's counsel's fax 
number. The Appellant had an opportunity to review and correct the 
fax number when he received a copy prior to it being sent to the 
Judge. 
The Respondent contacted Appellant's attorney on Tuesday, July 
23, 2013, asking some questions regarding obtaining personal 
property awarded to her and in the possession of the Appellant. 
Appellant's attorney was sent a copy of the Decree by the 
Respondent that day. In a phone call on Thursday, July 25, 2013, 
the Appellant's counsel told Respondent that he would be filing an 
appeal on Friday. See attached affidavit of Heather Brown. 
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The Appellant knew the Decree was being sent to the Judge on 
June 10, 2013, and would be entered shortly thereafter. The 
Appellant made no attempt to fix the facsimile error on the 
Certificate of Service. The Appellant made no inquiry about the 
Decree's entry or any attempt to obtain a copy prior to being 
contacted by the Respondent. The Appellant should not benefit from 
his own failure to inquire about the entry of the Decree of Divorce 
or for not correcting the fax number in the order. Additionally, 
Appellant's counsel was made aware four (4) days prior to the 42 
day deadline and he told Respondent he was filing an appeal on 
Friday. 
For the reasons articulated above the Respondent would 
respectfully request that the appeal be dismissed. 
Defendant respectfully requests the right to present oral 
argument and evidence at any hearing held hereon. 
DATED this day of August, 2013. 
AMENDOLA DOTY & BRUMLEY, PLLC 
Attorneys for Respondent 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ day of September, 
caused to be served a true and correct copy of the foregoing 




MADSEN LAW OFFICES, PC 
1044 Northwest Blvd., 
Suite B 
Coeur d'Alene, ID 83814 






Facsimile: ( 208) 664 6258 
Overnight Mail 
G:\Brown, Heather\Appeal\Dismissal Motion.wpd 
Jennifer K. Brumley 
AMENDOLA DOTY &. BRUMLEY, PLLC 
702 N. 4th Street 
Coeur d'Alene, ID 83814 
Telephone.: (208) 664-$225 
.Facsimile: (208) 765-1046 
ISBN: 5969 
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FQR THE COUNTY OF KOOTENAI 
HEATHER G. BROWN, 
Pl~intiff/Respondent, 
vs. 
MICHAEL L. BROWN, 
Defendant/Appellant. 
STATE OF IDAHO 
SS. 
COUNTY OF KOOTENAI 
CASE NO. CV-10..,.4386 
AFFIDAVIT RE; YQTION TO 
DISMISS 
I hereby state under oath that the following information is 
true: 
1. I called Henry Madsen on July 23, 2013 asking about 
obtaining some personal property from Mike. 
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F: \DATA \C!..IENTS\3.rown, Reatller\Appeal \.Affidavit. wpd 
ORIGtr~AL 
2. I emailed a copy of the Decree to Henry Madsen on July 23 / 
2013. 
3. On July 25r 2013, I spoke with Henry Madsen and he told me 
that he was filing an appeal the next day on Friday. 
~ 
DATED this r:X day 0£ Septel'Uber, 2013. 
~,y'~(~) 
Heather Brown· 
SUBSCRIBED AND SWORN TO before me this3..,/ day 0£ Sept.ember, 
2013. 
gtt1ff1um111 .. 1111111111~uuum111nu1tg = .Notary .Pl.lbUc S s St,ate ot W~hlqto.n § 
s ROBBIN BEACH 5 -= ,~.··'·-- ., .. __ / ··- --- --- :_-
Mv COMMIS$.ION EXPIRES 
- . JULY ~S •. 2Qt7 -
011mtm1mmunm11il1mum1111il!1•;=. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that cm the ~day o.f September T 2013' J': 
caused to be served a true and correct copy of the foregoing by the 
method indicated below, and addressed to the following: 
Hen:r:y Madsen 
MJl ... DSEN LZ:. ... W OFFICES I PC 
1044 Nort.hwest Blvd. r 
Suite B 
Coeur d'Alene, ID 83814 
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